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FINDINGS OF FACT
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This  matter arises out of a proceeding filed by the Debtors under Chapter

7 of the  Un ited S tates B ank ruptc y Co de o n or a bou t January 22, 1993.  The evidence

indicates that, beginning at the time of the m eetin g of  cred itors h eld p ursu ant to  11 U .S.C .

Section 341, the parties eng aged  in negotia tions w ith resp ect to th e 19 91 T oyo ta Cor olla

owned  by Debtors and pledged as security to  Candler General Federal Credit Union

("Candler").  The negotiations were unsuccessful, and the case proceeded to discharge.

Following entry of the Order granting discharge, Candler attempted to take

possession of the 1991 Toyota automobile.  Debtors refused to sur rend er the  veh icle and

reopened neg otiatio ns to ward p ossible reaffirmation  of the debt.  A pproximately one week

after the initial attempt to pickup the vehicle, negotiations again terminated, and Debtors

agreed to surrender the v ehicle to Candler.  O n this occasion, the veh icle was driven a

short distance from the Debtors' residence when it stopped operating.

Assuming the vehicle to have a blown head gasket, Candler sold the

veh icle to Harold Starling for the sum of $3,000.00, a sum which w as $4,000.00 less than

Mr . Starling would have paid for the vehicle in good condition.  Mr. Starling, who has a

background in mechanics, began repairs to the vehicle and discovered that the vehicle had

been vandalized.  A substance made of vinegar, sugar, and some unkn own chem ical had

been  pou red in to the  gas tank, th e rad iator, an d the  brak e cylin der.  A s a result, a hig hly
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corrosive sludge was discovered througho ut the engine, oil filter, brake reservoirs,

radiator, fuel system and po wer steering reservoirs, rendering the automobile useless.

Upon making this discovery, Candler filed a Motion to Reopen the

Chapter 7 case for the purpose of filing the instant adversary proceeding.  That motion was

granted and this case followed.

Candler argues that Debtors  intentionally destroyed its collateral and that

that act should render the debt to Candler non-dischargeable.  Candler concedes that its

case is circumstantial, and Debtors deny responsibility for the damage to the vehicle.

CONCLUSIONS OF LAW

Despite  the circumstantial nature of the evidence in this matter, I conclude

that Candler has met its burden.  The evidence is that Debtors wished to retain possession

of the vehicle only one week before the damage was discovered.  There is no evidence

from which it is pos sible to  con clude that a ny d ama ge w as po ssible  to the  veh icle w hile

in the possession of Can dler.  D ebto rs, by  con trast, ha d bo th the m otive  and  opp ortun ity

to vandalize the automobile.
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The evidence as to  the damage indicates that the solution already

described was poured into the gas tank, the radiator, the brake cylind er, and the oil tank.

On ly the gas tank is accessible w ithou t opening  the hood  of the  car an d the  gas tank is

controlled by a lever located inside the vehicle.  Thus, any vandal intent upon this damage

wo uld first hav e to obtain  entry  to the  veh icle.  In a ddition, Mr. Starling's undisputed

testimony was that this action  wo uld r equ ire at le ast fifte en m inutes to  com plete .  The idea

that a random vandal is responsible for this ac t is, there fore, re mo te.  Th e on ly rea sonable

inference is that the car was dam aged wh ile in the possession and care of Debtors.

Further, the Debtors had the m otive to d amage  the v ehic le.  The evidence

demonstrates that the Debtors  wished to retain the vehicle and expected to do so following

the completion of their bankruptcy.  Candler took a much harder negotiating strategy than

anticipated, and the Debtors  were un able to  acco mp lish this  goa l.  Indeed, even after the

case  con clud ed, th e Debto rs co ntinued  to atte mp t to nego tiate fo r retention of  the car.  

Though circumstantial, the evidence is overwhelming that the Debto rs are

respons ible for the  con dition  of the  vehic le  when it was recovered by Candler.  Such

evidence is su fficien t.  In re Devers , 759 F.2d 751, 753-54 (9th C ir. 198 5); Farmers Co-op

Ass'n of Talmage v. Strunk, 671 F.2d  391, 395  (10th Cir. 198 2).
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Plaintiff seeks to have the debt owing to it excepted from discharge

purs uan t to 11  U.S .C. Se ction  523 (a)(6 ) wh ich p rovid es in re levan t part th at:

A discharg e . . . does not discharge an individual debtor from
any deb t--

(6) for willful and malicious injury  by the debtor to another
entity or to the property of another entity.

The party seeking to except a debt from discharge must prove the w illfulness and

maliciousness of the act by a preponderance of the evide nce .  Grogan v. Garner, 111  S.Ct.

654, 112  L.Ed .2d 7 55 (1 991 ).  The Elev enth  Circuit in Chrysler Credit Corp. v. Rebhan,

842 F.2d 1257 (11th Cir. 1988) approved and adopted the approach set forth in United

Bank of Southgate v. Nelson, 35 B.R. 766 (M.D. Ill. 1983) in construing the "willful and

malicious" element of 11  U.S.C. Section  523(a)(6).  U nder Sou thga te "willful means

deliberate  or intentional" and "malice for purposes of section 523(a)(6) can be established

by a finding of implied or con struc tive m alice" .  Rebhan 842 F .2d at 1263 .   Moreo ver,

"[t]he removal or destruction of property subject to a security interest without payment of

the debt secured thereby  may co nstitu te a w illful an d m alicio us in jury  . . . [under]  . . .

section 523(a)(6)."  In re Decker, 153 B.R . 997, 1002  (Bankr. N .D. 1993 ).

I conclude that the acts of Debtors  were both willful and malicious.  The
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occurrence was intentional, not accidental, and Debtors acted without justification in a

manner which harmed  Plain tiff by  the p artial d estru ction  of its c ollate ral.  As a result, the

loss it sustained  by w ay of a substantially reduced resale price of its collateral, is non-

discharg eab le.  

O R D E R

Pursuant to the foregoing Findings o f Fact and C onclusions o f Law, IT  IS

THE ORDER  OF THIS CO URT that the debt of Colman W . Rosen and Linda F. Rosen

to Candler General Federal Cred it Union in the amount of $4,000.00 is non-dischargeable.

                                                        
Lamar W . Davis, Jr.
United States Bankruptcy Judge

Dated at S avan nah , Geo rgia

This        day of March, 1994.


